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Title  45 — Public  Welfare 

SUBTITLE  At— DEPARTMENT  OF  HEALTH, 

EDUCATION,  AND  WELFARE,  GENERAL 

ADMINISTRATION 

PART  74— ADMINISTRATION  OF  GRANTS 

Simplification  of  Standards  for  Procure* 

ments  Under  Grants  and  Other  Amend* 

ments 

The  Depiartment  of  Health,  Education, 
and  Welfare  (HEW)  hereby  amends  45 
CFR  Part  74  as  set  forth  below. 

Part  74  of  Title  45  of  the  CFR  con¬ 
stitutes  HEW’s  Department-wide  grants 
administration  regulation.  It  was  pub¬ 
lished  primarily  to  implement  Office  of 
Management  and  Buiiget  (OMB)  Cir¬ 
cular  No.  A-102,  “Uniform  Administra¬ 
tive  Requirements  for  Orants-In-Aid  to 
State  and  Local  Governments”.  Circular 
No.  A-102  has  since  been  replaced,  with 
only  minor  change,  by  Federal  Manage¬ 
ment  Circular  (FMC)  74-7  (34  CFR 
Part  256).  Two  other  FMC’s  affecting 
grants  are  also  implemented  by  45  CFR 
Part  74:  PMC’s  73-6  and  74-4  (34  CFR 
Parts  254  and  255) . 

ITie  general  purpose  of  these  amend¬ 
ments  is  to  reflect  amendments  to  FMC 
74-7  that  have  been  promulgated  since 
the  original  issuance  of  Part  74  on  Sep¬ 
tember  19,  1973,  at  38  FR  26274. 

Summary  of  principal  amendments. 
The  principal  effects  of  these  amend¬ 
ments  are  as  follows: 

1.  Heretofore,  certain  standards  per¬ 
taining  to  a  prociurement  made  by  a 
grantee  under  a  grant  applied  only  if 
the  aggregate  amoimt  of  the  procure¬ 
ment  exceeded  $2,500.  The  flgure  is 
raised  to  $10,000.  This  amendment  is 
pursuant  to  PMC  74-7  Supplement  1,  is¬ 
sued  on  June  20,  1975,  at  40  FR  26031. 

2.  The  definition  of  State  and  local 
governments  is  extended  to  include  Fed¬ 
erally  recognized  Indian  tribal  govern¬ 
ments.  This  amendment  is  pmsuant  to 
PMC  74-7  Supplement  2,  issued  on  No¬ 
vember  3,  1975  at  40  FR  51038. 

3.  A  reduction  is  made  in  the  number 
of  reasons  for  which  the  Department  may 
place  restrictions  on  grant^s  which  will 
limit  public  access  to  the  grantee’s  rec¬ 
ords  or  to  records  of  their  subgrantees 
or  contractors.  This  amendment  reflects 
a  change  from  OMB  Circular  No.  A-102 
made  when  that  circular  was  replaced  by 
FMC  74-7. 

Applicability.  This  part,  by  its  own 
terms,  applies  to  HEW  grants  to  State 
and  l(x»d  governments.  However,  pur¬ 
suant  to  S  74.4(a)  (2)  much  of  this  part, 
including  some  of  the  provisions  affected 
by  these  amendments,  has  been  made 
applicable,  by  individual  HEW  granting 
agencies,  to  grants  to  other  tsrpes  of 
grantees  as  well. 

Timing.  These  amendments  shall  apply 
to  new.  continuation,  or  renewal  grants 
which  begin  on  or  after  the  effective  date 
of  the  amendments.  In  addition,  the  re¬ 
cipient  of  a  curroitly  active  grant  may, 
at  its  option,  apply  to  that  grant  any 
or  all  of  the  p^iJnent  amendments  as 
of  their  effective  date. 

Effecttve  date.  As  these  amendments 
either  conform  the  regulation  to  existing 


Govemm^t-wide  policy  or  make  minor 
technical  changes  oifly.  notice  of  pro¬ 
posed  rulanaking  procedures  and  delay 
in  ^ective  date  are  unnecessary.  These 
amendments  shall  therefore  become  ef¬ 
fective  on  the  date  of  their  publication 
in  the  Federal  Register:  Provided,  how¬ 
ever,  That  with  respect  to  programs  ad¬ 
ministered  by  the  Office  of  Education 
and  the  National  Institute  of  Education, 
these  amendments  shall  become  effective 
upon  adoption  or  implementation  in 
regulations  Issued  by,  respectively,  the 
Commissioner  of  Education  and  the  Di¬ 
rector  of  the  National  Institute  of  Edu¬ 
cation,  with  the  approval  of  the  Secre¬ 
tary  of  Health,  Education,  and.  Welfare. 

Dated:  October  1, 1976. 

David  Mathews, 
Secretary  of  Health, 
Education,  and  Welfare. 

45  CFR  Part  74  is  amended  as  follows: 

1.  The  authority  statement  following 
the  table  of  sections  is  amended  by 
dieting  all  the  words  following  “5  USC 
301.” 

§  74.3  [Amended] 

2.  Section  74.3  is  amended  as  follows; 

(a)  By  inserting  the  following  defini¬ 
tion  before  the  definition  for  "Grant”: 

The  term  “Federally  recognized  In¬ 
dian  tribal  government”  means  the  gov¬ 
erning  body  or  a  governmental  agency 
of  any  Indian  tribe,  band,  nation,  or 
other  organized  group  or  community  (in¬ 
cluding  any  Native  village  as  defined  in 
Section  3  of  the  Alaska  Native  Claims 
Settlement  Act,  85  Stat.  688)  certified 
by  the  Secretary  of  the  Interior  as  eli¬ 
gible  for  the  special  programs  and  serv¬ 
ices  provided  by  him  through  the  Bureau 
of  Indian  Affairs. 

(b)  By  revising  the  definition  for 
“Grant”  to  read  as  follows: 

“Grant”  means  money,  or  property 
provided  in  lieu  of  money,  paid  or  fur¬ 
nished  by  the  Federal  Government  to  an 
eligible  recipi^t  under  programs  that 
provide  financial  assistance.  The  term 
Includes  such  financial  assistance  when 
provided  by  contract,  but  does  not  in¬ 
clude  any  Federal  procurements  subject 
to  the  procurement  regulations  in  41 
CFR,  nor  does  it  Include  technical  a..'^>ist- 
ance  which  provides  services  instead  of 
money  or  other  assistance  in  the  form 
of  revenue  sharing,  loans,  loan  guar¬ 
antees,  interest  subsidies,  insurance,  or 
direct  appropriations.  Also,  the  term 
does  not  include  a  fellowship  or  other 
award  of  a  fixed  amount  of  funds  which 
the  recipient  is  not  required  to  account 
for  on  an  actual  cost  basis. 

(c)  By  revising  the  definition  for  “local 
government”  to  read  as  follows: 

The  term  “local  government”  means  a 
local  unit  of  government  Including  spe¬ 
cifically  a  county,  municipality,  city, 
town,  township,  local  public  authority, 
school  district,  special  district,  intrastate 
district,  council  of  governments,  “spon¬ 
sor  or  sponsoring  local  organization”  of  a 
watershed  project  (as  defined  in  7  CFR 


620.2,  40  FR  12472,  March  19,  1975) .  any 
other  regional  or  interstate  government 
entity,  or  any  agency  or  instrumentality 
of  a  local  government  exclusive  of  insti¬ 
tutions  of  higher  education  and  hospi¬ 
tals. 

(d)  By  inserting  the  following  defini¬ 
tion  after  the  definition  for  “State”: 

The  terms  “State  and  local  govern¬ 
ments”  and  “State  or  local  govern¬ 
ment  (s)”  include  Federally  recognized 
Indian  tribal  governments  as  well  as 
States  and  local  governments. 

(e)  By  revising  the  definition  of  “Sub¬ 
grant”  to  read  as  follows: 

“Subgrant”  means  money,  or  property 
provided  in  lieu  of  money,  paid  or  fur¬ 
nished  by  a  grantee  to  an  eligible  recipi¬ 
ent  as  financial  assistance  under  a  grant. 
The  term  also  includes  such  financial  as¬ 
sistance  paid  or  furnished  under  a  Fed¬ 
eral  grant  by  the  recipient  of  such  a  sub¬ 
grant,  and  so  on.  The  term  includes  fi¬ 
nancial  assistance  when  provided  by  con¬ 
tract,  but  does  not  include  procurements; 
nor  does  it  include  any  form  of  assistance 
which  is  excluded  frcxn  the  definition  of 
"grant”  in  this  section. 

(f)  By  revising  the  definition  for 
“Subgrantee”  to  read  as  follows: 

“Subgsantee”  means  the  organization 
or  person  to  which  a  subgrant  Is  made 
and  which  is  accountable  to  the  party 
awarding  the  subgrant  for  the  use  of  the 
funds  provided. 

3.  Section  74.20  is  amended  by  revising 
the  Introductory  paragraph  to  read  as 
follows: 

§  74.20  Length  of  retention  period. 

HEW  will  not  impose  record  retention 
requirements  over  and  above  those  es¬ 
tablished  by  the  grantee  except  that  fi¬ 
nancial  records,  supporting  documents, 
statistical  records,  and  all  other  records 
pertinent  to  an  HEW  grant  shall  be  re¬ 
tained  for  a  period  of  three  years.  This 
requiremwit  applies  to  the  pertinent  rec¬ 
ords  and  documents  of  grantee,  sub¬ 
grantees,  and  recipients  under  grants  or 
subgrants  of  negotiated  contracts  (or 
subcontracts)  exceeding  $10,000.  The  re¬ 
quirement  is  qualified  as  follows: 

*  •  •  •  • 

4.  Section  74.23  is  amended  by  revising 
Paragraph  (b)  to  read  as  follows: 

§  74.23  Access  to  records. 

•  *  •  •  # 

(b)  In  the  case  of  a  subgrant  (or  ne¬ 
gotiated  contract  or  subcontract  exceed¬ 
ing  $10,000)  under  a  HEW  grant,  the 
grantee,  HEW,  the  Comptroller  Genera) 
of  the  United  States,  or  any  of  their  duly 
authorized  representatives,  shall  have 
access  to  any  boolis,  dociunents,  papers, 
and  records  of  the  subgrantee  (or  con¬ 
tractor  or  subcontractor)  which  the 
grantee,  HEW,  the  Comptroller  General 
of  the  United  States,  or  any  of  their  duly 
authorized  representatives  determine  are 
pertinent  to  ^e  specific  HEW  grant,  tor 
the  purpose  of  making  audit,  examina¬ 
tion,  and  transcripts. 

5.  Section  74.24  is  amended  by  deleting 
Paragraph  (d)  and  revising  paragraphs 
(b)  and  (c)  to  read  as  follows: 
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§  74.24  Restrictions  on  public  access. 

•  •  •  •  s 

(b)  To  comply  with  an  executive  order 
or  statute  which  specifically  re<iulres  the 
records  to  be hept  secret;  or 

(c)  To  protect  commercial  or  financial 
Information  obtained  from  a  person  or 
firm  on  a  privileged  or  confidential  basis. 

6.  Subpart  P  Is  revised  to  read  as 
follows: 

Subpart  P — Procurement  Standards 
§  74.150  Scope  of  subpart. 

(a)  This  subpart  provides  standards 
for  use  by  grantees  in  establishing  pro¬ 
cedures  for  the  procurement  of  supplies, 
equipment,  construction,  and  other 
services  whose  cost  is  borne  in  whole  or 
in  part  as  a  direct  charge  by  HETW  grants. 
These  standards  are  furnished  to  insure 
that  such  materials  and  services  are  ob¬ 
tained  in  an  effective  manner  and  In 
compliance  with  the  provisions  of  ap¬ 
plicable  Federal  law  and  Executive 
Orders.  No  additional  procurement 
standards  will  be  imix)sed  by  HEW  upon 
grantees  unless  specifically  required  by 
Federal  law  or  Executive  Orders.  -» 

(b)  Except  where  indicated  otherwise 
in  §  74.159,  the  requirements  of  this  sub¬ 
part  are  applicable  only  to  procurements, 
and  not  to  subgrants  or  other  forms  of 
financial  assistance  provided  by  grantees 
to  third  parties. 

§  74.151  General. 

(a)  Grantees  may  use  their  own  pro¬ 
curement  policies  provided  that  pro¬ 
curements  whose  cost  is  borne  in  whole 
or  in  part  as  a  direct  charge  by  HEW 
grants  adhere  to  the  standards  set  forth 
in  this  subpart. 

(b)  The  standards  contained  in  this 
subpart  do  not  relieve  the  grantee  of  the 
responsibilities  arising  under  its  con¬ 
tracts.  The  grantee  is  the  responsible 
authority  regarding  the  settlement  and 
satisfaction  of  all  contractual  and  ad¬ 
ministrative  issues  arising  out  of  pro¬ 
curements  that  are  subject  to  this  sub¬ 
part.  This  includes  but  is  not  limited 
to:  Disputes,  claims,  protests  of  award, 
source  evaluation,  or  other  matters  of  a 
■contractual  nature.  Matters  concerning 
violation  of  law  are  to  be  referred  to 
such  local.  State,  or  Federal  authority  as 
may  have  proper  jurisdiction. 

§  74.152  Code  of  conduct. 

The  grantee  shall  maintain  a  code  or 
standard  of  conduct  which  shall  govern 
the  performance  of  its  ofiQcers,  em¬ 
ployees.  or  agents  .in  awarding  and  ad¬ 
ministering  procurements  that  are  sub¬ 
ject  to  this  subpart.  The  grantee’s  of¬ 
ficers,  employees  or  agents,  shall  neither 
solicit  nor  accept  gratuities,  favors,  or 
anything  of  monetary  value  from  con¬ 
tractors  or  potential  contractors.  To  the 
extent  permissible  imder  State  or  local 
law,  rules  or  regulations,  or  if  the  grantee 
Is  not  a  State  or  local  government  to  the 
extent  that  the  grantee  determines  that 
it  has  the  legal  and  practical  capacity  for 
enforcement,  such  standards  shall  pro¬ 
vide  for  appropriate  penalties,  sanctions, 
or  other  disciplinary  actions  to  be  ap- 
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plied  for  violations  of  such  standards 
either  by  the  grantee’s  ofScers,  on- 
ployees,  or  agents,  or  by  contractors  or 
their  agents. 

§  74.153  Free  competition. 

All  prociu*ement  transactions  of  the 
grantee  regardless  of  whether  negotiated 
or  advertised  and  without  regard  to  dol¬ 
lar  value  shall  be  conducted  in  a  manner 
.so  as  to  provide  maximiun  open  and  free 
competition.  The  grantee  should  be  alert 
to  organizational  confiicts  of  Interest  or 
noncompetitive  practices  among  con¬ 
tractors  which  may  restrict  or  eliminate 
competition  or  otherwise  restrain  trade. 

§  74.154  Procedural  roquiremeiiUi. 

The  grantee  shall  establish  procure¬ 
ment  procedures  which  provide  for,  as  a 
minimum,  the  following: 

(a)  Proposed  procurement  actions 
shall  be  reviewed  by  appr<H)riate  grantee 
officials  to  avoid  purch^ing  unnecessary 
or  duplicative  Items.  Where  appropriate, 
an  analysis  shall  be  made  of  lease  and 
purchase  alternatives  to  determine 
which  would  be  the  most  economical, 
practical  procurement. 

(b)  Invitations  for  bids  or  requests 
for  proposals  shall  be  based  upon  a  clear 
and  accurate  description  of  the  techni¬ 
cal  requirements  for  the  material,  prod¬ 
uct,  or  service  to  be  procured.  Such 
description  shall  not,  in  competitive  pro¬ 
curements.  contain  features  which  un¬ 
duly  restrict  competition.  “Brand  name 
or  equal’’  description  may  be  used  as  a 
means  to  define  the  performance  or 
other  salient  requirements  of  a  procure¬ 
ment,  and  when  so  used,  the  ^)ecific 
features  of  the  named  brand  which  must 
be  met  by  offerors  should  be  clearly 
specified. 

(c)  Positive  efforts  shall  be  made  by 
the  grantees  to  utilize  small  business  and 
minority-owned  business  sources  of  sup¬ 
plies  and  services.  Such  efforts  should 
allow  these  sources  the  maximum  feasi¬ 
ble  opportunity  to  compete  for  contracts 
to  be  performed  under  Federal  grants. 

(d)  The  type  of  procuring  instru¬ 
ments  used  (i.e.,  fixed-price  contracts, 
cost  reimbursable  contracts,  piuchase 
orders,  incentive  contracts,  etc.),  shall 
be  appropriate  for  the  i>£^cular  pro¬ 
curement  and  for  promoting  the  pur¬ 
poses  of  the  grant  project  or  program 
involved.  The  “cost-plus-a-percentage- 
of-cost’’  method  of  contracting  shall  not 
be  used. 

(e)  If  the  grantee  is  a  State  or  local 
government,  formal  advertising,  with 
adequate  purchase  description,  sealed 
bids,  and  public  openings  shall  be  the 
required  method  of  procmement  unless 
negotiation  pursuant  to  §  74.155  is  neces¬ 
sary  to  accomplish  sound  procurement. 
However,  procurements  of  $10,000  or  less 
need  not  be  so  advertised  unless  other¬ 
wise  required  by  State  or  local  law  or 
regulations.  When  formal  advertising 
is  employed  by  the  State  or  local 
government: 

(1)  TTie  awards  shall  be  made  to  the 
resptonslble  bidder  vtdiose  bid  is  respon¬ 
sive  to  the  invitation  and  is  most  ad- 
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vantageouB  to  the  State  or  local  govern¬ 
ment  grantee,  price  and  other  factors 
considered.  Factcxrs  such  as  discounts, 
transportatiem  costs,  and  taxes  may  be 
cmisidered  in  determining  the  lowest 
bid. 

(2)  Invitations  for  bids  shall  clearly 
set  forto  all  requirements  which  the 
bidder  must  fulfill  in  order  for  his  bid 
to  be  evaluated  by  the  State  or  local 
government  grantee. 

(3)  Any  or  all  bids  may  be  rejected 

when  it  is  in  the  State  or  local  govern¬ 
ment  grantee’s  interest  to  do  so,  and 
such  rejections  are  in  accordance  with 
applicable  State  or  local  law.  rules,  and 
regulations.  — 

§74.155  Negotiated  proeuromenta  by 
State  or  local  governments. 

(a)  Procurements  may  be  negotiated 
by  State  or  local  government  grantees 
if  it  is  not  practicable  or  feasible  to  use 
formal  advertising.  Generally,  procure¬ 
ments  may  be  negotiated  if  one  or  more 
of  the  following  conditions  prevail: 

(1)  The  public  exigency  will  not  per¬ 
mit  the  delay  incident  to  advertising; 

(2)  The  material  or  service  to  be  pro¬ 
cured  is  available  from  only  one  person 
or  firm;  all  contemplated  sole  source 
procurements  where  the  aggregate 
expenditure  is  expected  to  exceed  $5,000 
shall  be  referred  to  the  granting  agency 
for  prior  approval  if  such  approval  is 
required  by  the  granting  agency; 

(3)  The  aggregate  amount  involved 
does  not  exceed  $10,000; 

(4)  The  contract  is  for  personal  or 
professional  services,  or  for  any  service 
to  be  rendered  by  a  university,  college, 
or  other  educational  institution; 

(5)  The  material  or  services  are  to  be 
procured  and  used  outside  the  limits 
of  the  United  States  and  its  possessions; 

(6)  No  acceptable  bids  have  been  re¬ 
ceived  after  formal  advertising; 

(7)  The  ptuchases  are  for  highly 
perishable  materials  or  medical  supplies, 
for  material  or  services  where  the  prices 
are  established  by  law,  for  technical 
items  or  equipment  requiring  standard¬ 
ization  and  interchangeability  of  parts 
with  existing  equipment,  for  experi¬ 
mental,  developmental  or  research  work, 
for  supplies  purchased  for  authorized 
resale,  or  for  technical  or  specialized 
supplies  requiring  substantial  initial  in¬ 
vestment  for  manufacture; 

(8)  Negotiation  is  otherwise  authorized 
by  applicable  Federal,  State,  or  local  law, 
rules  or  regulations. 

(b)  Notwithstanding  the  existence  of 
circumstances  justifying  negotiation, 
competition  shall  be  obtained  to  the 
maximvun  extent  practicable. 

§  74.156  Contractor  responsibility. 

Contracts  shall  be  made  by  grantees 
only  with  responsible  contractors  who 
possess  the  potential  ability  to  perform 
successfully  under  the  terms  and  condi¬ 
tions  of  a  proposed  procurement.  Consid¬ 
eration  shall  be  given  to  such  matters  as 
contractor  Integrity,  record  of  past 
performance,  financial  and  technical 
resources,  and  accessibility  to  other 
necessary  resources. 
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